cases offer a powerful disincentive to employers who permit their workplace to become infested with insidious stereotypes against Muslims, Arabs, or South Asians.
Accordingly, this Article provides the legal framework for pursuing such claims. Part I lays out the theoretical backdrop of how immigrants and racial minorities have historically been targeted as a result of a misguided Eurocentric definition of "American." Though Arabs, Muslims, and South Asians have historically experienced the adverse effects of such narrow and exclusive definitions of citizenship, the terrorist attacks directed long-standing nativist bias to these groups and permanently racialized them. Part II discusses how governmental racial profiling and targeted law enforcement action legitimizes private bias that is ultimately manifested as workplace harassment. To highlight the misconceptions and fallacies perpetuated by the racial slurs, Part III offers a general introduction to the Arab, Muslim, Middle Eastern, Sikh, and South Asian communities in the United States. Part IV discusses the availability of national origin and ethnic origin as a basis of liability under Title VII. Part V explains the theories of liability under which a plaintiff may pursue a hostile work environment claim on the basis of national origin or ethnic origin. Included is an analysis of the myriad of cases filed since September 11, 2001 that involve allegations of discrimination against Arabs, Muslims, Middle Easterners, Sikhs, or South Asians. Finally, the Article concludes by arguing that national or ethnic origin harassment expressed through accusations of being a terrorist, ethnic slurs about an employee's Arab heritage, and allegations of condoning violence based on a profession of the Islamic faith are all results of the racialization of Arabs, Muslims, and South Asians as the "terrorist other" and the entrenchment of stereotypes that have surpassed being merely backlash.
I. RACIALIZATION OF MUSLIMS, ARABS, AND SOUTH ASIANS
Since the nation's inception, the American psyche has struggled with its conflicted relationship with immigrants. On the one hand, the nation has welcomed-and in the case of African Americans coercively appropriated-the labor of people from every continent. On the other hand, the Eurocentric vision of Americanism has tenaciously dominated the definition of the "American."' As race and citizenship become proxies for (dis)loyalty to the nation, people of color and immigrants are viewed as potentially dangerous and presumptively suspect.' Such bias is most glaring in the American criminal justice system where police are conditioned to view these groups with suspicion, thereby resulting in whites receiving warnings and second chances while blacks are arrested and imprisoned at the first instance of wrongdoing.'o The September 11th attacks redirected preexisting nativist biases against all people of color to Muslims, Arabs, and South Asians as they became subject to a concerted de-Americanization process.
As Leti Volpp has stated, the September 11th terrorist attacks facilitated the construction of a new identity category that groups together persons who appear Middle Eastern, Arab, or Muslim and identifies them as terrorists while dis-identifying them as citizens." I would further add South Asians to this category. These individuals are categorized to be identified as terrorists and dis-identified as citizens. Notwithstanding an individual's status as United States citizen, members of this group are forever foreign." The discriminators are often ignorant of the difference between these different racial and/or ethnic groups. Nor do they know whether being a Muslim is a religious or racial identity. The result is a conflation of the racial Arab or South Asian with the religious category of Muslim coupled with the misperception that Islam is a radical and violent religion. Muslim-looking people are targeted in what can be characterized as "religiously-driven racial discrimination." 
A. Negative Stereotypes Predated the September 11th Terrorist Attacks
Stereotypical ethnic epithets disparaging employees of Arab and South Asian descent predated the September 11th terrorist attacks. Derogatory slurs such as "camel jockeys," "sand nigger," and "Scum Arab," have been the basis of numerous national origin har-assment claims brought by Arab employees.1 4 In Amirmokri v. Baltimore Gas and Electric Co., an Iranian immigrant testified at trial that during a six-month period, his supervisor and co-workers "made almost daily derogatory references to his Iranian national origin, calling him 'the local terrorist,' a 'camel jockey,' 'the Ayatollah, ' and 'the Emir of Waldorf,"' which is the town where he resided.' In Al-Salem v. Bucks County Water & Sewer Authority, the plaintiff was a United States citizen who emigrated from Libya and alleged that his employer subjected him to a hostile work environment because of, among other things, his national origin.
1 6 He alleged that his supervisor's supervisor had called him a "camel jockey" and a "sand nigger" repeatedly during a six-month period." These cases, among others, demonstrate how negative stereotypes against Muslims, Arabs, and South Asians predated the September 11th terrorist attacks. After September 11, the stereotypes and public bias became more ubiquitous and further entrenched.
B. Stereotypes Became Entrenched After September 11
The term "terrorist" has now become a racialized construct in which persons, especially men, perceived as Arab or South Asian are classified as "terrorist others." This racialized construct is repeatedly reflected in the racial slurs and epithets directed at employees that are or perceived to be Arab, South Asian, and/or Muslim. While deplorable on their face, such racist stereotypes are often accepted by judges as a regrettable, but expected response to the September 11th terrorist attacks.'" When state action involves national security policies and practices that apply exclusively to Muslims, Arabs, and South Asians, it is no surprise that judges misinterpret racial slurs and epithets as protected political viewpoints. 1 Many years after the terrorist attacks, such xenophobic sentiments manifest themselves in the mistreatment of Muslims in the workplace as well as the public sphere. In 2006, Muslim Iraqi plaintiffs in Ridha v. Texas A&M University System alleged that defendants humiliated them and ridiculed their Muslim faith by throwing animal urine and feces at plaintiffs' holy prayer rugs and on chairs and desks in their offices.
2 2 Similarly, an Arab Muslim correctional officer was allegedly subjected to ongoing remarks, as well as postings of newspaper articles and pictures and graffiti, insulting his ancestry and national origin at least one hundred times over a oneyear period from 2004 to 2005. 23 The plaintiff was repeatedly called "sand nigga," "terrorist," "camel jockey," "Yasin bin Laden," and other derogatory terms.
2 4 Co-workers discussed hog-tying Muslims in Iraq in front of the plaintiff. 25 Earlier this year, on January 3, 2009, a Muslim family of Indian origin was removed from an airplane after two teenage passengers interpreted the family's discussion of plane safety, coupled with their Muslim headscarves and long beards, as a terrorist plot. 26 As recently as September 2009, a Sikh cab driver was beaten so badly that he suffered a broken tooth, bruises and stitches to his face as he was called a terrorist and Taliban. 27 The stereotypes underlying such acts of violence and discrimithat "because of surrounding work events, a reasonable person would not view such a statement as a remark directed as a threat against his or her person, but rather a statement of a political/military opinion."). (2000) , available at http://www.afsa.org/fsj/may00/zogby.cfm (in a study of the portrayal of Arab and Muslim characters on three major television networks conducted by James Zogby, President of the Arab American Institute, concluding there were no positive Arab or Muslim characters to be found.).
THE PEW FORUM ON RELIGION & PUBLIC LIFE, THE PEW RES. CENTER, VIEWS OF
RELIGIOUS SIMILARITIES AND DIFFERENCES: MUSLIMS WIDELY SEEN As FACING DISCRIMINA-perceived differences contribute to negative stereotypes against Muslims. Consequently, 58% of Americans believe Muslims face more discrimination in the United States after the September 11th terrorist attacks. Such harmful racial stereotyping of Arabs and Muslims in the media and popular culture influences private misconduct and contributes to tangible discrimination in the workplace.
Concurrently, governmental racial profiling and preventative law enforcement practices carried out in the form of airport profiling, secret arrests, race-based immigration policies, and selective enforcement of immigration laws of general applicability legitimize private biases against Muslims, Arabs, and South Asians." In the first two months after the attacks, more than 1,200 citizens and noncitizens were detained for interrogation most of whom were from South Asia, the Middle East, and North Africa.
3 2 Since then, numerous individuals have reported being stopped at gunpoint, detained for hours, questioned about terrorist connections where there was no valid suspicion of terrorist activities, and parents have reported being separated from their small children." Meanwhile, a poll conducted in the fall of 2001 reported that 57% of all Americans sanctioned government profiling on the basis of race, gender, and age in airport searches.
Governmental racial profiling has continued years after the September 11th terrorist attacks. In May 2004, the Federal Bureau of Investigations ("FBI") launched a campaign wherein it sought to interview approximately 5,000 Muslim individuals to obtain leads on suspected terrorist attacks. 5 
2009]

STICKS AND STONES, THE WORDS THAT HURT
workplaces by the FBI, 3 6 which is not only humiliating, but also subjects the Muslim workers to discriminatory harassment by coworkers and supervisors. As recent as January 2010, the Transportation Security Administration issued a policy requiring enhanced screening for persons from and traveling through thirteen Arab and Muslim countries and Cuba."
Moreover, advocacy groups have expressed concerns about dubious and coercive tactics used to recruit Muslims to serve as informants." Some individuals who refused to become informants were threatened by or faced retaliation from law enforcement." Muslim, Arab, and South Asian travelers reported in 2009 that they were questioned by Customs and Border Patrol about their faith, friends and family, and political opinions. 4 0 Effective at the time of the writing of this article, government policies on the use of race and ethnicity in law enforcement activity have proven to be inadequate and ineffective as they (1) do not cover religious or national origin profiling; (2) do not apply to state or local law enforcement agencies; (3) are merely advisory and thus not legally binding; and (4) contain a broad exception for national security, thereby permitting racial profiling of Arabs, Muslims, and South Asians under the guise of national security. Immigration policies, in particular, have been used to target particular groups perceived to be a threat to national security, thereby reinforcing negative stereotypes and public bias against these groups.1 2 The United States government adopted the National Security Entry-Exit Registration System ("NSEERS") that until the present day requires immigrants from primarily Middle Eastern and North African countries to participate in a special registration program.
4 3 To declare victory in its purported "war on terror," the government systematically miscategorized detentions and deportations of detainees guilty of minor immigration violations as terrorism cases.
4 4 The government's counter-terrorism practices and policies have thus institutionalized a policy of discrimination against immigrants perceived to be Muslim, Arab, Middle Eastern, or South Asian on the basis of their name, race, religion, ethnicity, or national origin.
4 5 The government's deliberate use of racial and nationality-based distinctions following the September 11th terrorist attacks has contributed to a climate in which employment discrimination against Arabs, South Asians, and Muslims in America is condoned. 45 See, e.g., the New York City Police Department's report on jihadi radicalization where it states: The subtle and non-criminal nature of the behaviors involved in the process of radicalization makes it difficult to identify or even monitor from a law enforcement standpoint. Taken in isolation, individual behaviors can be seen as innocuous; however, when seen as part of the continuum of the radicalization process, their significance becomes more important. Considering the sequencing of these behaviors and the need to identify those entering this process at the earliest possible stage makes intelligence the critical tool in helping to thwart an attack or even prevent the planning of future plots. MITCHELL D. SILBER herently offensive, but they often reflect a profound ignorance of the differences between the Arab and South Asian race, the Sikh and Muslim religions, and the diversity of national origins of those who adhere to the Islamic faith. Part III is a humble attempt to provide some context to the racial, religious, and national origins definitions cited in this paper. Due to the complexity of the issues at hand, it is highly recommended that readers, and especially employment law practitioners, conduct in depth research on the cultures, heritage, and religious practices at issue. (1991) .12 However, the U.S. Census Bureau classifies persons originating from Europe, the Middle East, and North Africa as "White," which has proven to be an obstacle to tracking discrimination against Arabs and Middle Easterners. 3 As a result, the EEOC adopted a new mechanism, entitled "Code Z" to monitor and track the filing of "backlash" cases comprising charges brought by individuals who are or are perceived to be Muslim, Arab, Middle Eastern, or South Asian. Arab immigrants began arriving in sizable numbers during the 1880s and approximately 3.5 million Americans trace their roots to an Arab country. 5 5 The majority of Arab Americans are nativeborn.
5 1 More than 80% percent of Arab Americans are U.S. citizens.
5 ' Arab Americans are employed in all major occupation groups; however 72% work in managerial, professional, technical, sales, or administrative jobs.
58 Eighty-five percent of Arab Americans have a high school diploma, more than 40% have a bachelor's degree or higher, and 17% have post-graduate degrees.
5 9 The metropolitan areas with the largest concentration of Arab Americans are Los Angeles, Detroit, New York City, northeastern New Jersey, Chicago, and the Washington, D.C. metro area. 60 Contrary to public perceptions and media portrayals, the majority of Arab Americans are Christian, a group comprised of Roman/Eastern 
B. Muslims
The world's 1.3 billion Muslims come from diverse nationalities, ethnic and tribal groups and cultures, speak many languages, and practice distinct customs. The majority of the world's Muslims live in Asia and Africa, with the largest Muslim communities in Indonesia, Bangladesh, Pakistan, India, and Nigeria.
6 2 Eighty-five percent of Muslims worldwide are Sunni. The other 15% are Shia and reside predominantly in Iran, Iraq, and Bahrain. 6 1 The five tenets of Islam are the confession of faith, the pilgrimage to Mecca, charitable giving, prayer five times a day, and fasting for one month each year from sunrise to sunset. 64 The religious requirement of daily prayer and fasting cause many Muslim employees to seek religious accommodation in the workplace.
65
In the United States, Islam is the fourth largest religion. Muslim population in America are as follow: 42% are African American, 24.4% are South Asian, 12.4% are Arab, 5.2% are African, 3.6% are Iranian, 2.4% are Turkish, 2% are Southeast Asian, 1.6% are Caucasian, and 5.6% are undetermined.
6 ' Approximately 65% of Muslims in America are foreign-born and 61% of foreignborn Muslims immigrated to the United States in the 1990s or later, thereby making them a relatively new immigrant community.
6 9 Muslim Americans are younger than the non-Muslim population with 56% of adult Muslims between the ages of 18 and 39 in comparison to 40% in the general public.o Approximately one quarter of Muslim Americans have a college degree, including 10% who have completed graduate study, which mirrors the United States general public." Similarly, family income among Muslim Americans is comparable with that of the United States' population as a whole, with 41% of Muslim households earning $50,000 or more annually, compared to 44% of the general public.
2
A 2007 study of Muslim Americans reported that 53% of Muslim Americans have found it more difficult to be a Muslim in the United States since the September 11th terrorist attacks.
7 ' Twentyfive percent of Muslim Americans say they have been the victim of discrimination in the United States. Within the 25% far more native-born Muslims than Muslim immigrants say they have been a victim of discrimination.
C. South Asians and Sikhs
South Asians include persons from Pakistan, Bangladesh, India, Sri Lanka, Nepal, and the Maldives. 75 The majority of South Asian Muslims are from Pakistan, Bangladesh, and the Maldives. Maldives, 12.4% in India, 7% in Sri Lanka, and 4% in Nepal.
7 ' Although there are a number of different ethnic groups and numerous dialects spoken in South Asia, persons unfamiliar with the region may not easily be able to identify whether a person is of Pakistani origin, Indian origin, a Muslim, a Hindu, or a Sikh. Ubiquitous images in the media of dark skinned men with foreign sounding names, donning beards and turbans portrayed as the "typical" terrorist, caused many South Asians, including those that are not Muslim, to be caught in the dragnet of post-9 /11 discrimination, notwithstanding that such a notion is erroneous.
Sikh men wearing turbans that look similar to the turbans worn by Osama bin Laden and the Taliban make Sikhs a visible minority group, and in the wake of the September 11th terrorist attacks, an accessible proxy for Osama bin Laden, Al-Qaeda, and the Taliban. This occurred despite the separate doctrinal views, different geographical homeland, different native languages, and distinct turban styles of Sikhs from those suspected of committing the terrorist attacks. As a result, Sikhs have suffered verbal harassment and have been denounced as terrorists, "bin Laden," "raghead," or "towelhead." They have been subjected to detention by law enforcement, racial violence, denial of entry into public spaces, airport profiling, and employment discrimination.
7 8 As xenophobia has increased against Muslims, Arabs, and persons perceived as such, the conspicuous Muslim veil and Sikh turban are perceived as marks of separation and proof of a refusal to assimilate into mainstream society. Sikhism originated in the Punjab, a region that is now split between present-day northwest India and Eastern Pakistan; however, most Sikh Americans are of Indian national origin. 0 Sikhs are not permitted to cut their hair, and male Sikhs are mandated by their faith to wear turbans, which they consider to be an out-76 U.S. Dep't of State, http://www.state.gov/ (last visited Oct. 11, 2009) (clicking on the "country" link allows the selection of a particular country, next click on the link indicating the country that was selected, finally click on "background notes" to view the country's Muslim population). ward manifestation of their devotion to God and adherence to strictures of their religion." Although Sikh women can wear turbans, most choose not to and instead may wear a thin chiffon scarf. 8 2 Sikh boys start wearing turbans in their teenage years and until then, they wear a smaller under-turban similar to a large bandana wrapped around the boy's hair. 83 The Sikh religion mandates all of its members to keep five articles of faith: unshorn hair, a small comb to keep the hair neat, a steel bracelet, a ceremonial dagger or sword, and long underwear. ' The experiences of discrimination by Sikhs have mirrored those of Arabs and Muslims, evincing the American public's conflation of terrorism with anyone who is or perceived to be Muslim, Arab, Afghan, Middle Eastern, or South Asian on the basis of their name, race, religion, ethnicity, or national origin.
IV. ETHNIC ORIGIN AND NATIONAL ORIGIN DISCRIMINATION
UNDER TITLE VII
Title VII prohibits harassment on the basis of ethnic or national origin. Such harassment is manifested when an employer fails to maintain a workplace free of unlawful discrimination. Denial of equal employment opportunity constitutes national origin discrimination when it is based on an individual's physical, cultural, or linguistic characteristics of a national origin group, or because of the individual's ancestral origin.
8 ' The Supreme Court defined "national origin" as "the country where a person was born, or, more broadly, the country from which his or her ancestors came."" In contrast, discrimination on the basis of citizenship does not qualify as national origin discrimination. 8 Title VII national origin discrimination claims may be based on theories alleging disparate treatment, disparate impact, or hostile work environment. National origin discrimination suits may be brought by individuals of any national origin who believe they have been victims of discrimination.
89 Title VII also protects those who 89 See, e.g., Mohr v. Dustrol, Inc., 306 F.3d 636 (8th Cir. 2002) (finding that "Hispanic supervisor's alleged derogatory comments about the workplace capabilities of women and non-Hispanics were 'direct evidence' of discrimination, for purposes of encounter discrimination based on association with individuals of a protected class. 90 The EEOC enumerates the following types of association with a protected class on which a claim of national origin discrimination may be based: "(a) marriage to or association with persons of a national origin group; (b) membership in, or association with an organization identified with or seeking to promote the interests of national origin groups; (c) attendance or participation in schools, churches, temples or mosques, generally used by persons of a national origin group; (d) because an individual's name or spouse's name is associated with a national origin group." 9 1
One of the most common claims raised in national origin charges, which are filed with the EEOC, is harassment." Harassment based on national origin "can take many forms, including ethnic slurs, workplace graffiti, or other offensive conduct directed towards an individual's birthplace, ethnicity, culture, or foreign accent." 93 Ethnic origin is based on commonly recognized ethnic distinctions, thereby including persons that may not be related to a particular country or region. The EEOC issued regulations specifically dealing with sexual and national origin harassment. 9 5 The EEOC's sexual harassment guidelines apply equally to racial and ethnic or national origin discrimination. 6 Correspondingly, courts have demonstrated agreement in applying a uniform approach in evaluating hostile work environment claims regardless whether they are based on national origin, ethnic origin, race, or sex.
9 7 Plaintiffs must show pervasive summary judgment motion on white female employee's Title VII claims alleging that employer failed to rehire her based on her gender, race, and national origin"), Much of the post-9/11 discrimination that manifested itself in hostile work environments is expressed through racial slurs, ethnic epithets, and other forms of verbal abuse. The U.S. Supreme Court held that "when a workplace is permeated with discriminatory intimidation, ridicule, and insults that is sufficiently severe or pervasive as to alter conditions of the victim's employment and create an abusive working environment, Title VII is violated."" In determining whether harassment is sufficiently severe to create a hostile work environment, the employer's conduct as a whole is evaluated in the context of all the relevant circumstances.' 00 In a race-based, religion-based, or national-origin-based hostile work environment, courts have required the plaintiff to demonstrate that: 1) the plaintiff is a member of a protected class; 2) the plaintiff was subjected to verbal or physical conduct based on racial, religious, or ethnic origin; 3) the conduct was unwelcome; 4) the conduct was sufficiently severe or pervasive to alter the conditions of employment and create an abusive working environment; and 5) the existence of employer liability. 10 ' A plaintiff may establish a cause of action under Title VII notwithstanding the defendant's mistaken belief that the plaintiffs ethnic characteristics are those of a protected class; therefore, plaintiffs do not lose the protection of discrimination laws because they are discriminated against for the wrong reasons.1o2 The objectionable environment must be both objectively and subjectively offensive such that a reasonable person would find it hostile or abusive, and the victim in fact perceives the environment as such.
10 3 In determining whether a hostile work environment exists, courts look at all the circumstances, including the frequency of the discriminatory conduct, the severity of the discriminatory conduct, whether the conduct was threatening, whether the conduct was physically humiliating or a mere utterance, and whether the conduct unreasonably interfered with an employee's work performance.'" Courts assess the cumulative quantity, frequency, and severity of those slurs to obtain a realistic view of the work environment. The level of severity or seriousness required to give rise to a claim under Title VII varies inversely with the pervasiveness or frequency of the objectionable conduct.o Moreover, the derogatory comments do not have to be made in the presence of the employee in order to render the comments relevant to a Title VII hostile work environment claim. 10 In determining employer liability, the employee must show that the employer knew or should have known of the harassment and failed to take prompt reasonable action against the harassing employee. 1 0
Hostile work environment claims are generally difficult for plaintiffs to win because courts accept the premise that Title VII is not a "general civility code," and thus only egregious conduct is found to alter the conditions of employment. 1 0 Conduct that is deplorable, off-color, or offensive to our most basic values of according respect and dignity to every person is not always actionable.
While ethnic jokes and derogatory remarks are a common basis for national origin harassment claims, derogatory remarks alone may not be sufficient proof in the absence of any ethnic content to the remarks. Where discriminatory conduct consists solely of de- rogatory comments that are "sporadic or part of casual conversation," courts decline to find that an employee suffered severe or pervasive discrimination.' 0 9 For example, in Kahn v. Pepsi Cola Bot- tling Group, the Court found that a single incident in which a supervisor called an Indian plaintiff an obscene name was unrelated to the plaintiffs national origin and thus did not support a claim of discrimination based on national origin."o Similarly, in Torres v. County of Oakland, the Court held that a supervisor's reference to the plaintiff as an "ass" or "asshole" in a single incident could not support a national origin harassment charge because those terms are not racially or ethnically charged and the single incident was not sufficiently pervasive to create an abusive working environment."' The use of an ethnic or racial epithet that engenders offensive feelings in an employee may be insufficient to create a hostile work environment. 1 1 2 Likewise, "racial slurs allegedly spoken by co-workers ha[ve] to be so 'commonplace, overt and denigrating that they create [ ] an atmosphere charged with racial hostility.'"" Evidence of derogatory remarks based on membership in a protected class combined with pranks and other harassing behavior may constitute harassment based on national origin. 1 14 In a case where a Hispanic plaintiff was subjected to frequent derogatory comments about Hispanics and rude behavior, the Eighth Circuit held that not all instances of harassment need be overt discrimination to be relevant to a Title VII claim if they are part of a course of conduct which is tied to evidence of discriminatory animus."' Thus, the behavior should be analyzed in its entirety to assess the degree of harassment and, while infrequent rude behavior does not create a hostile work environment, the cumulative effect of such behavior might support the claim."' Adopting this reasoning, the Seventh Circuit in Cerros v. Steel Technologies Inc. stated "[w]hile there is no 'magic number' of slurs that indicate a hostile work environment, we have recognized before that an unambiguously racial epithet falls on the 'more severe' end of the spectrum."117 Consequently, employers often argue that the alleged conduct is a form of "simple teasing, offhand comments, and isolated incidents" that are not actionable."' Moreover, when an employer employs others of the same national origin as the plaintiff, ethnic remarks made during a casual conversation may be used to show a lack of intent necessary to establish national origin discrimination.
11 9 A showing of the ethnic diversity of the employer's work force has also been considered as proof that ethnic remarks were not motivated by national origin bias. 12 0
A. Stereotypes Conflating Arabs and Muslims with Terrorism Shape Harassment in the Workplace
Claims filed in connection with post-9/11 discrimination allege discrimination on account of race, national origin, and religion. Because hostile work environment claims often involve the verbalization of stereotypes and prejudices, such claims offer valuable insight into the extent to which the September 11th terrorist attacks has aggravated public bias against Muslims, Arabs, and South Asians. The passage of the USA PATRIOT Act further aggravated such discrimination by requiring employers to investigate their employees.
1 2 1 Consequently, harassment in the workplace has 116 Id. at 800 (consisting of rude noises, laughter, and statements calling plaintiff "stupid," such as "Hispanics are stupid" and "Hispanics should scavenge for beans on the floor."). A review of employment discrimination cases involving plaintiffs from these communities shows how negative media depictions and targeted government policies, which predated September 11 and were amplified post-9/1 1, shaped Americans' views of individuals having any connection with Islam and/or the Middle East. Many, if not all, of the ethnic slurs and epithets directed at the employees have some connection to the stereotyping terminology used in the media in connection with the September 11th terrorist attacks and the indefinite "War on Terror." 1 23 As the cases show, the stereotypical portrayals of terrorism shaped by the media have permeated the workplace.' 2 4 These cases also show the courts' general unwillingness to recognize the injurious impact such negative stereotypes have on Muslim, Arab, and South Asian workers.
National Origin or Ethnic Origin Harassment Are Often Dismissed on Summary Judgment Because Courts Fail to Recognize Severity of Post-9/11 Ethnic Slurs
Plaintiffs from Muslim, Arab, and South Asian communities face the same challenges in surviving summary judgment as do other plaintiffs alleging hostile work environment claims. However, the factual allegations in the cases below highlight two key points: 1) negative stereotypes conflating Muslims, Arabs, and South Asians with terrorism have become more entrenched with time and permeate the workplace; and 2) absent an immediate physical threat to their safety, plaintiffs facing discrimination in the form of ethnic slurs and epithets may find little relief through the courts. Attorneys, therefore, should provide adequate historical and cul- The following cases exemplify the failure of the courts to appreciate the hostility and prejudice associated with accusations of terrorism, disloyalty to the nation, and backwardness of Arab or Middle Eastern individuals.
In Uddin v. Universal Avionics Systems Corp., a co-worker looked at the plaintiff on September 11, 2001 and stated "I am going to buy a gun" at least three times that day.
1 25 During the war in Afghanistan that same year, a co-worker stated "What's going on with your cousin in Afghanistan" notwithstanding that the plaintiff was of Indian descent.
1 26 When the plaintiffs watch alarm went off, a co-worker jumped and commented she thought it was a "bomb alarm." 1 2 7 Despite the offensiveness of these comments, the court dismissed the plaintiffs claims on summary judgment because the court found the comments were infrequent and not sufficiently offensive in comparison to other cases where the offensive comments were made 18 times in two and a half weeks and 15 times in a four month period.
1 28 Rather than focusing on the hostility of the derogatory remarks and prejudice espoused against the Afghan national origin, the court misguidedly limited its analysis to a comparison of the volume of the remarks with an atypical case involving an unusually high volume of slurs.
In The plaintiffs supervisor made racist comments and jokes during the span of a year after the September 11th terrorist attacks."o He chastised the plaintiff more than once as being "heartless" for failing to call him and her co-workers to apologize for the tragic events of September 11, 2001 plaintiff's claims on procedural grounds' 2 and thus did not address the merits of her case, the facts alleged in this case further corroborate how the September 11th terrorist attacks have shaped anti-Muslim and anti-Middle Eastern prejudices in the workplace.
In Hussein v. Highgate Hotels, Inc., a co-worker told a Pakistani Muslim that he "did not understand why the United States did not just drop an atomic bomb on Afghanistan.""' The plaintiff was called "Taliban" on a nearly daily basis and told that he should dress like Osama bin Laden for Halloween.' 3 4 The court's dismissal of the plaintiffs claims on summary judgment because of "surrounding world events" meant that "a reasonable person would not view such a statement as a remark directed as a threat against his or her person, but rather a statement of a political/military opinion."" The court here mischaracterizes what is clearly national origin bias as actionable political opinion. Misconstruing ethnic slurs as mere political opinion and as justified by current events undermines the remedial objectives of Title VII and, in effect, provides an exception to national origin and racial discrimination when the derogatory remarks touch upon U.S. foreign policy and military operations. Just as discrimination against persons of Vietnamese origin was not justified, much less legal, during the Vietnamese war, discrimination against Iraqis, Afghans, and other Middle Easterners during the indefinite "War on Terror," focused on primarily Middle Eastern nations, not be tolerated by the courts.
In. Sabra v. Shafer, a Muslim Arab of Egyptian nationality was asked if he "supported Al-Qaeda," called "Sadam" [sic] , and told that "immigration is looking for you" in front of his coworkers. While co-workers were watching a television report on an attempt to shoot the New York City Mayor, a supervisor said, "Sabra here?" implying that he should be considered a suspect due to his Arab origin. The Court deemed the comments merely inappropriate 132 Id. at *6. 133 No. #03-2373, #2005 WL 627964, at *268 (6th Cir. Mar. 18, 2005) . 134 For plaintiffs to survive summary judgment, the racial slurs and ethnic epithets must occur frequently for an extended period of time and/or the plaintiff must face a threat of physical harm. Ultimately, courts hold plaintiffs to a high standard for showing that the objectionable behavior was sufficiently severe and pervasive notwithstanding that the offensive and humiliating ethnic slurs and epithets are based on racist stereotypes. With the exception of the Fourth Circuit in Sunbelt Rentals, few courts put the discriminatory conduct in the post-9 / 1 1 context in which it took place, and thus fail to realize the degree to which the workplace has been infected with the conflation of Arabs, Muslims, and South Asians with terrorism.
In Yasin v. Cook County Sheriffs Department, a male Arab Muslim was subjected during a one-year period to over one hundred incidents involving racial slurs about his ancestry and national origin and racist graffiti on his locker.' The plaintiff received telephone calls and calls over the radio calling him a "sand nigga," "terrorist," "camel jockey," "shoe bomber," and "Yasin Bin Laden."' Co-workers posted a newspaper article regarding terrorism in America on the plaintiffs locker. Co-workers also remarked that the plaintiff should "go back to his country" and "get out of America." In early 2005, a co-worker called the plaintiff on the radio and when he did not respond, another co-worker commented that "he's making a bomb." In denying defendants' motion for summary judgment, the court agreed with the plaintiff that such conduct was more than merely objectionable and "the incessant remarks targeting Yasinsuch as 'terrorist,' 'Hussein,' 'sand nigger,' bin Laden,' 'shoe bomber,' and 'camel jockey'-were discriminatory, insulting, and humiliating. 140 In EEOC v. Sunbelt Rentals, Inc., a male Muslim African-American was often called "Taliban" and "towel head" by his coworkers.
14 1 Plaintiff was asked "are you on our side or are you on the Taliban's side," and if "you don't like America or where we stand, you can just leave." 1 42 Furthermore, co-workers frequently made fun of the plaintiffs appearance, challenged his allegiance to the United States, suggested he was a terrorist, and made comments associating all Muslims with senseless violence. The plaintiff was also the victim of several religiously charged incidents: the first of which involved a co-worker who held a metal detector to the plaintiff's head and after the detector did not go off, called the plaintiff a "fake ass Muslim want-to-be turban wearing ass."l 4 4 In a second incident, the same co-worker showed the plaintiff a stapler and said "if anyone upsets you pretend this stapler is a model airplane [and] just toss it in the air, just repeatedly catch it, [and] don't say anything,"' 4 5 implying that the plaintiff was a terrorist because he was a Muslim. A third incident involved a cartoon which was posted in the public area depicting persons dressed in Islamic or Muslim attire as suicide bombers. In response to the plaintiffs complaints and after an investigation, his supervisor advised the plaintiff not to "take things so personal" and to maintain a positive attitude so that these issues would "roll right off his shoulder and [he] could leave work with the same positive attitude." 1 46 Similarly, a Muslim customer was subject to a litany of other derogatory names such as "Bin Laden," "Hezbullah," "Ayatollah," "Kadaffi," "Saddam Hussein," "terrorist," and "sun nigger."'
In finding that the plaintiff had suffered religious harassment . 2008) . 142 Id. at 316. 143 Id. at 310. 144 Id. at 311. 145 Id.
146 Id. at 312. 147 Id. at 317.
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that was "persistent, demeaning, unrelenting, and widespread," 1 4 8 the Fourth Circuit aptly noted "[i]t is impossible as an initial matter to ignore the context in which the harassment took place. In the time immediately following September 11th, religious tensions ran higher in much of the country, and Muslims were at times viewed through the prism of 9/11, rather than as the individuals they were." 149 To its credit, the Fourth Circuit noted what few other courts regrettably have overlooked-that the government's law enforcement efforts targeted against Muslims, Arabs, and South Asians coupled with negative media portrayals contribute to palatable private bias that was expressed in the workplace. 1 5 o Ultimately, the defendant's habitual use of racial and ethnic epithets and the cumulative effect of such resulted in a reversal of summary judgment and a remand for the case to proceed to trial."' 1
Intersection of Religion and National Origin -Religious and Ethnic Slurs Evince Conflation of Arabs and Muslims with Terrorism
The number of religion-based charges filed with the EEOC increased by 107% between 1992 and 2007 and were a record high in 2009.152 National origin discrimination charges also increased during the same time period.
1 3 A significant source of this increase was caused by post-9/11 discrimination against individuals who are or are perceived to be Muslim, Arab, South Asian, or Sikh.1 5 4 The plaintiffs often suffered from a barrage of ethnic epithets and religious slurs that mirror glaring stereotypes in a post-9/11 securityobsessed political environment in which persons having any association with Islam are automatically suspect. 150 See Hing, supra note 8, at 449 (discussing how racial profiling by the government and flawed reporting by the media has led Chinese American scientists to feel uncomfortable at work or pressured to quit In one case, an Egyptian Muslim employee was frequently called "Mrs. Osama bin Laden" and subjected to anti-Arab remarks, including comments that Arabs and Muslims were "stupid" and "crazy. "155 The employee, who had twenty years of company tenure, complained to no avail and was ultimately terminated for reporting the harassment.1 5 6 Another case involved a class of Muslim, Arab, and South Asian employees who were subjected to offensive comments about their religion and/or national origin, were called "terrorist," "Osama," "Al Qaeda," "Taliban," and "dumb Muslim," and were cursed and accused of destroying the World Trade Center and the country.'1 5 Managers also wrote "Osama," "Binladin," "Alkada," and "Taliban" instead of the employee's names on work-related documents.' Similarly, an East Indian Muslim employee was repeatedly referred to as "Taliban" by employees and two managers and asked "[w]hy don't you go back to where you came from?"
When the employee complained about the harassment to management, they reportedly responded, "[d]on't let it bother you" and labeled him "a Muslim extremist" shortly before firing him.1 6 0
These cases along with a volume of others demonstrate the pervasiveness of stereotypes conflating Arabs and Muslims with terrorism. The implications are profound because the employee's loyalty to the country, and by extension to the employer, is called into question, thereby treating him as a fifth column' 6 ' deserving of suspicion and surveillance.
In Alhalabi v. Missouri Department of Natural Resources, an Arab American won a favorable jury verdict for his claims of national origin harassment based on ethnicity and religion.' 6 2 Plaintiff started receiving harassing treatment very soon after he started in 155 EEOC Litigation Settlement Report, Litigation Settlements (July 2004), available at http://archive.eeoc.gov/litigation/settlements/settlement07-04.html.
156 Press Release, EEOC, Poggenpohl U.S. to Pay $162,500 to Settle National Origin and Religious Discrimination Lawsuit (June 29, 2004) (on file with author).
157 Press Release, EEOC, The Plaza Hotel to Pay $525,000 for Post-9/11 Backlash Discrimination Against Employees (June 8, 2005) , available at http://www.eeoc.gov/ press/6-8-05.html. 1991, and the harassment worsened after September 11. 163 The harassment included posting jokes about Arabs and Muslims and repeated postings of inflammatory articles about the Iraq war.' The plaintiff also received anonymous notes and flyers in his mailbox accusing him of being a terrorist and telling him that "his kind" was not wanted in the office. ' In EEOC v. WC&M Enterprises, Inc., a Muslim salesman of Indian origin suffered a barrage of hostile behavior from co-workers and supervisors. ' When the plaintiff arrived for his afternoon shift on September 11, 2001 , his co-workers and supervisors mockingly asked him where he had been, implying that he had participated in the terrorist attacks against the United States.' Subsequently, he faced mocking comments about his dietary restrictions and prayer rituals.' His co-workers called him "Taliban" multiple times per day despite the plaintiffs objections and complaints to his supervisors.' The plaintiffs supervisor issued a written warning that the plaintiff was acting like a "Muslim extremist" and that he could not work with him because of his "militant stance." 1 7 0 In response to the plaintiffs request not to attend a meeting with the United Way that had no connection with his job, the supervisor stated, "This is America. That's the way things work over here. This is not the Islamic country where you came from."' 7 1
A co-worker asked the plaintiff "Why don't you go back where you came from since you believe what you believe?" 17 2 The plaintiff also heard numerous comments suggesting that he was involved in the September 11th terrorist attacks and that he was a member of the Taliban because he, like members of the Taliban, was a Muslim.
3
Although the plaintiff had not lost sales as a result of the alleged harassment, the Fifth Circuit noted that Title VII's prohibition "is not limited to 'economic' or 'tangible' discrimination". In Khan v. United Recovery Systems, Inc., a female Pakistani Muslim alleged she was harassed and discriminated against because of her sex, religion, and national origin."' Shortly after the September 11th terrorist attacks, a co-worker told the plaintiff "all Muslims should be killed because they are f-ing terrorists, that he wished all these Muslims were wiped off of the face of the earth, and that when he entered a convenience store and saw a Middle Eastern store clerk he wanted to shoot the bastard.""' The co-worker made fun of Muslim male names and brought a binder to work displaying pictures of Arabic men that he defaced with a black marker. He warned the plaintiff that she should remove her necklace displaying the word "Allah" because she "might just get shot if she kept wearing it.""' He made these hostile and vicious comments, while standing extremely close to the plaintiff, pointing his finger directly at her face, and raising his voice."' When the plaintiff attempted to appease the co-worker, he responded that "he was racist and proud of it and that it was his God-given right as an American."so Another co-worker harassed the plaintiff as he repeatedly gave the plaintiff newspaper articles regarding mosques in Afghanistan that taught terrorism, attached a note telling her to explain such activity, and demanded that she tell him what she was being taught at the mosque she attended in Houston, implying that it too was teaching terrorism.'a"
Despite the plaintiffs repeated complaints over months, she was told to stop complaining and focus on her job because all the complaining was making her look bad.' The Court denied defendant's motion for summary judgment and found the remarks to the plaintiff to be malicious, vitriolic, and pervasive, thus meeting the severe and pervasive standard." The Court acknowledged the plaintiffs fear for her personal safety and the anxiety attacks she suffered as a result of the hostile work environment. 183 Id. at *18. 184 Id. at *16-17.
[Vol. 13:33origin as a proxy for race and stated " [w] hen a plaintiff asserts that he has suffered discrimination based on membership in a group that is commonly perceived as 'racial' because it is ethnically and physiognomically distinct, we will treat the case as asserting a claim under § 1981 whether he labels that discrimination as based on 'national origin' or on 'race.'"' 8 5
In Salem v. Heritage Square, Inc., a female Jordanian American alleged discrimination on account of her ethnicity and purported religion.
1 8 6 Although she was Christian, her Arab heritage caused her colleagues to believe she was Muslim and they harassed her accordingly."' Co-workers asked the plaintiff whether she knew how people could engage in the September 11th terrorist attacks and commented that she might have appeared in news of the attacks.
1 88 The plaintiff was made to feel "less American" as her language skills and ability to read were repeatedly questioned merely because she was fluent in Arabic.'
9 Because a foreign accent falls within the EEOC definition of a "linguistic characteristic of national origin group," proof that a plaintiff is discriminated against because of a foreign accent establishes a prima facie case of national origin discrimination.
0 Plaintiffs' colleagues questioned her loyalty to the United States by accusing her of being unable to assimilate into American culture."' The plaintiff was also instructed not to speak Arabic with customers as this was deemed unprofessional and inappropriate."' The Court considered the totality of the circumstances and denied the defendant's motion for summary judgment.'
In Hafford v. Seidner, the Court granted summary judgment for the employer on a religious harassment claim despite evidence that a supervisor had accused the plaintiff of preparing for a "holy war," mocked the Muslim greeting, and commented that the Muslim religion taught its followers to hate white people.1 9 4 The court held that such behavior was insufficient to show a hostile work environment. 19 5 In Hyath v. City of Decatur, a co-worker repeatedly referred to the Muslim plaintiff by the nickname of "Taliban" and "Al Qaeda" and teased the plaintiff about how Muslims dress and the plaintiff s dietary restrictions.
1 9 6 During a routine police training session in which new recruits, including the plaintiff, were exposed to pepper spray, a co-worker stated " [t] hat's what you get for bombing us you damn Taliban." 19 7 Another co-worker then superimposed the plaintiffs photo onto an FBI poster seeking information about a suspected Islamic terrorist and posted it in the office." 9 s In response to the employee's belated complaints, the employer conducted an internal investigation and concluded that the comments were merely a form of inappropriate joking and not meant to be malicious. 199 The Court agreed and granted the defendant summary judgment. 20 0 The court opined that even though the plaintiff was offended, the comments occurred in the context of pervasive "nicknames, joking, and teasing" within the police department as opposed to an atmosphere " [c] harged with racial hostility."o 20 The court unduly relied on Baker v. Alabama Department of Public Safety, wherein the court found that a computer image depicting the plaintiff as an Arab terrorist was not sufficiently severe to create a hostile work environment.
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The Court in Hyath emphasized the difference between intimidation and merely offensive utterances or teasing.
20 3 The Court concluded that the racial epithets in Hyath were more akin to racial symbols and slurs including the presence of rebel flags, the letters "KKK" in the workplace, and comments referring to an African American employee as "nigger" or "boy," which despite their offensiveness did not constitute sufficiently severe or pervasive harassment to alter the conditions of employment. 20 4 When compared to
Miller v. Kenworth of Dothan, where the Eleventh Circuit found sufficient evidence that racial epithets were severe when plaintiffs foreman called him a "spic," "wetback," and "Mexican motherfucker" in an intimidating manner while arguing with plaintiff or berating him for his job performance, 2 05 the Court focused more on whether the environment was physically hostile as opposed to the degree of offensiveness of the racial epithets. 206 As shown in the cases discussed above, national origin harassment against Arabs and South Asians often occurs in conjunction with religious harassment. The harassers conflate the ethnic Arab or South Asian with the religious identity of Muslim, resulting in religiously driven racial discrimination. Not only can such actions be a basis for national origin discrimination pursuant to Title VII, but are also actionable under 42 U.S.C. § 1981.
B. Claims of Ethnic or National Origin Harassment Under Section 1981
The It extends to matters of ancestry which are normally associated with nationality, not race in a biological sense." 2 14 Title VII does not contain a definition of "race," nor has the EEOC adopted one. Courts have recognized that race is a social construct rather than a fixed and biologically defined group. 2 16 Title VII prohibits discrimination not just because of one protected trait, such as race, but also because of the "intersection of two or more protected bases" such as race and national origin. The Ninth Circuit noted "where two bases for discrimination exist, they cannot be neatly reduced to distinct components," because to do so "often distorts or ignores the particular nature of the [plaintiffs'] experiences. "21' The Second Circuit has recognized that "[a]1though there may be fundamental conceptual differences between race and national origin discrimination 'prejudice is as irrational as is the selection of groups against whom it is directed,' thus we cannot simply assume that employment discrimination invariably fits into neat, clearly distinct legal categories. "218 The U.S. Census Bureau for decades has classified persons originating from Europe, the Middle East, and North Africa as White.
21 9 For purposes of collection of federal data on race and ethnicity, the Office of Management and Budget now uses five racial categories: American Indian or Alaska Native; Asian; Black or African American; Native Hawaiian or Other Pacific Islander; and White; and one ethnicity category, Hispanic or Latino.
2 2 0 The OMB has made clear that these "social-political constructs . . . should not be interpreted as being genetic, biological, or anthropological in nature."2' The census and its complicated history illustrate the inconsistent and evolving treatment of "racial" categories, as the Census has utilized "racial" categories that have been based on a mixture of concepts including color (White or Black), national origin (e.g., Korean) and state of origin (e.g., Hawaiian) . 222 As negative stereotypes and biases post-9/11 are often directed at a person's race and national origin at the same time, an appreciation for the nature of this prejudice as well as the historical or cultural background of such prejudice is critical to acknowledging the severity of the discrimination.
While the Supreme Court has not ruled directly on whether employment discrimination claims based on national origin can be brought pursuant to § 1981, Justice Brennan, in his concurring opinion in Saint Francis College v. Al-Khazraji, highlighted that the distinction between discrimination based on ancestry or ethnic characteristics and that based on place of birth is difficult to make." Nevertheless, some lower federal courts have established a general rule that matters of racial discrimination are the only matters encompassed within § 1981, and they lack jurisdiction to consider suits under that statute based solely on national origin (2004) , which observes that since 1900, the census has utilized at least 26 different "race"-related terms to categorize the population. In 1977, the basic categories were: Black, Hispanic, White, American Indian or Alaskan Native, and Asian or Pacific Islander. These categories were criticized as flawed and inconsistent. For example, "Black" was the only group defined by reference to "race," whereas "Hispanic" was defined by reference to national origin. "Asian or Pacific Islander" and "White" were characterized by geographic origin, while "American Indian or Alaskan Native" was only for those with a cultural identification with the community. [Vol. 13:33 discrimination claims. 22 4 Other courts, however, take a commonsense approach based on the factual practicalities indicating racial bias against certain groups of distinct national origin. 2 All relevant factors in determining whether members of their national origin group are "discriminated against because they are somehow different as compared to 'white citizens"' are considered.
2 2 ' Courts acknowledge there is "a degree of identity between claims of national origin or ethnic background discrimination and racial discrimination ,"227 thereby rejecting fixed and rigid racial classifications based on quantitative criteria such as "educational achievements, mean earnings, or anthropological racial classifications."" The plaintiff worked as a role-player in simulations with U.S. servicemen prior to their deployment to Afghanistan.
24 2 During her employment, she was forced to reside in barracks infested with cockroaches and rodents and lacking air conditioning in dangerously hot conditions. 24 3 When she complained about the inhumane conditions, her supervisor yelled at her and physically attacked her. 24 4 He told her to shut up and stated that if women did not speak English they did not deserve better.
2 4 5 She was told to be thankful for having food and a roof over her head because people in Afghanistan did not even have that.' Although Afghans are not Arabs, the court conflated Arabs and Afghans in applying the Al-Khazraji standard, and found that racial discrimination was present. 247 In addition to demonstrating the cruel harassment faced by some Muslim, Arab, or South Asian employees, this case exemplifies the courts' general ignorance of the difference between someone of Arab, Persian, Afghan, Indian, or Pakistani origin, which more often than not is disadvantageous to the plaintiffs' claims. Therefore, when developing a case strategy, lawyers should take this general lack of knowledge into account and ensure the court is adequately educated on the context in which the national origin harassment is taking place.
VI. CONCLUSION
The cases discussed in this Article show that accusations of being a terrorist, ethnic slurs about the plaintiffs Arab heritage, or allegations of condoning violence based on a profession of the Islamic faith have become a pernicious staple in some workplaces. The purported parody behind the "jokes" reflects a deep-seated distrust and suspicion of the worker based solely on her religion, ethnic origin, and race. In the post-9/11 context, the harassment questions an employee's loyalty, both to the employer and to the nation, thereby causing co-workers to feel justified in their mistreatment of the plaintiff. In effect a de-Americanization process, the Muslim, Arab, or South Asian employee's right to be in the United States and by extension in that particular workplace becomes suspect. She is treated like a fifth column in the workplace worthy of derision and suspicion. This private misconduct is reinforced by, if not a direct result of, governmental racial profiling, watchlisting, and targeted law enforcement initiatives that continue well into 2009. Eight years after the attacks, polls reflect continued misunderstanding of Islam and Arabs that further contributes to negative stereotypes.
2 8 Fifty-three percent of Americans, for example, express a "not too favorable" or "not favorable at all" opinion about Islam.
2 4 9 Cumulatively, this translates into feelings of secondclass citizenship and powerlessness in the face of pervasive public bias, interposed into the workplace, against communities plagued by entrenched post-9/11 stereotypes.
The aforementioned cases also raise questions regarding whether courts are too quick to dismiss the harassment as stray remarks because of what judges deem to be excusable ignorance or protected political viewpoints about Arab cultures, Islam, and the Middle East, as opposed to actionable harassment based on malicious discriminatory intent. The "blame the victim" approach often taken by employers, such as in Sunbelt Rentals and Khan where the employee's responses are characterized as oversensitive and exaggerated, should be rejected by the courts. Although Title VII is not meant to police every offensive comment that occurs in the workplace, the courts should recognize that racial slurs, ethnic epithets, and other forms of discrimination directed at Muslims, Arabs, Middle Easterners, and South Asians are often based on racist stereotypes, as well as implicit biases, 2 "o that impede equal opportunity in the workplace. Unlike other minority groups in the United States, there are few positive depictions of Arabs, Muslims, Middle Easterners, and South Asians to offset the plethora of negative stereotypes perpetuated through the media and in government policies. As a result, an individual employee is faced with the insurmounta- 248 
